
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

Foreword 
To most petitioners, an RFE means a step toward the denial of their application.  We take a 

different view.  While not a welcome response to an initial submission, it is nonetheless an 

opportunity.  Why?  An RFE is just that:  It is a Request for Evidence.  Usually, the USCIS 

wants more information or decides that the petition is completely missing some required 

information.   The RFE is an opportunity to explain your petition in more detail to ensure 

that the adjudicator understands correctly what they are reading . 

 

Our process for resolving RFEs is intended to ensure that you understand what the USCIS 

wants and why they want it.  Once we have given you an evaluation like this and a proposal, 

you can decide if you would like to tackle it yourself or engage us.  We will work with you 

alone, or with you and your attorney.  If you are an attorney, please know that we have 

worked with many attorneys directly to resolve RFEs and NOIDs. 

 

PROCESS 

RFE Analysis:  We will provide you with a free analysis like this to give you an idea  of what 

you are up against.  All we need is a copy of your RFE. 

 

RFE RESOLUTION PROPOSAL:  If, after reviewing the analysis, you would like a proposal, 

we will send you one that details our approach, the responsibilities of each of us, and a flat 

fee quote.  At this point we will request the information originally submitted that relates to 

the RFE.  This is necessary for us to give you a proposal. 

 

Once we begin working together, we will provide you with guidance at every step with the 

documentation you need to gather and the best format in which to put it.  We do guarantee 

that we will answer all parts of the RFE that do not require your input. 

 

Our objective is to make this process is as stress-free as is possible.   

 

Valerie Braun 

swbsconsultants@gmail.com 

 



Sample RFE Analysis 

P a g e  1 | 18 

 

Request for Evidence Analysis 
This request for evidence was issued for Company Name and is due on April 19, 2019.  This 

analysis is a point-by-point assessment of what needs to be done to satisfy the request.  

 

SUMMARY OF ACTIONS REQUIRED AND KEY CONSIDERATIONS 

In order to correct the deficiencies noted in this RFE, the Petitioner w ill at the very least be 

required to address the following: 

• Validation that the business is located in a TEA.   

• Up-to-date verification of the business location as a designated TEA.  Because of the 

constantly shifting change of demographics over time, the re is virtually no instance in which an 

updated TEA can be avoided. 

• Verification that the business is already operational in a TEA or is an actual project 

(with documentation to prove it).  Based on past USCIS adjudications, only an address—
while required—is insufficient and the viability of the Project must be established.   

• Documented evidence of the capital contribution having been invested; the source 

of the capital; the value of the capital; the path of the capital contributed from its 

source to investment into the project.  This will serve both to verify that the capital has been 

invested in fact but to establish that the capital was legally obtained. 

• Evidence that the capital is at risk—i.e., that it has been invested and is available for 

use by the job-creating enterprise.  The assumption can be made that once the capital has 

been made available for use by the Project that it is at risk.  

• Documentation establishing that if the business is currently viable, the required 

number of jobs have been created.  This is already a noted deficiency because it has 

not been established that the business is operational so, at this point, the only 

alternative is to demonstrate how the jobs will be created.  While the business plan 

cannot be materially changed at this point, the deficiencies noted can be addre ssed.  

There is virtually no instance in which a plan created years ago will avoid hav ing to 

update things such as the demographic and market information.  The rationale here is 

that ever-changing market conditions and demographics may change whether or not a project is 

viable at present as it was when originally conceived.   

• Presented as an actual project, evidence has to be presented that the business is either 

operational or underway.  If the latter, the project cannot be in the conceptual stage.  

Evidence such as the purchase of land, an executed bridge loan, permits, and 

construction contracts are acceptable here.  Quite simply, the USCIS does not want an 

investor to put their capital in a project that may or may not be completed.  

 

The main areas of focus are the Petitioner’s capital contribution, the viability of the Project 

and a comprehensive Matter of Ho-compliant business plan. 
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PROCEDURAL HISTORY AND COMMERCIAL ENTERPRISE BACKGROUND 

Petitioner asserts eligibility based on an investment in a new commercial enterprise pursuant to the 

Immigrant Investor Program. The Form 1-526 and the evidence presented assert that Petitioner invested 

$500,000 into NCE Name, the new commercial enterprise (NCE), in 2016. The NCE proposed to pool 

up to $3,000,000 from up to 6 immigrant investors. The NCE intends to start a business In Macadam, 

New Jersey.  According to the Form I-526 and supporting evidence, the NCE plans to use the $3.000,000 

as a loan to partially fund the cost of the project. Petitioner asserts that the NCE is principally doing 

business within a targeted employment area (TEA}.  

 

Based upon a review of the initial record of evidence, U.S. Citizenship and Immigration Services (USCIS)  

concludes that Petitioner has not established e ligibility for the benefit sought. To assist Petitioner in 

addressing the deficiencies in the record, USCIS is issuing this Request for Evidence. The deficiencies of 

the record are outlined below. 

 

This investment is being made through a regional center.  

 

ANALYSIS OF THE EVIDENCE 

A.  Evidence that the NCE is Principally Doing Business in a TEA 
The USCIS has defined the term TEA (targeted employment area) and cited the applicable 

statutory and regulatory provisions for investor eligibility to invest in a TEA.  Based on the 

USCIS Policy Manual and Matter of Izumi, they have stated that it is the JCE (job-creating 

enterprise) that must be doing business principally in the TEA, not the NCE (new 

commercial enterprise).  That said, the next paragraph follows with the statement that the 

NCE is not principally doing business in the TEA.   

 

Deficiency:  Additional evidence must still be provided that the business is principally being 

conducted and creating jobs in the TEA.  USCIS has suggested that Petitioner provide: 

 

• Evidence that the new commercial enterprise is principally doing business in a TEA 

or rural area 

• Evidence that the location is in a qualifying TEA or rural area 

• Evidence documenting the location of the new commercial enterprise and any 

operations there 

• Updated documentation designating the location as a TEA. 

 

STATUTORY AND REGULATORY PROVISIONS REFERENCED FOR THIS ISSUE: 

• 8 U.S.C § 1l53(b)(5)(C)(ii) 

• 8 C.F,R, § 204.6(f)(2) 

• 8 U.S.C. § l153(b)(5)(B)(ii) 

• 8 U.S.C. § l153(b)(5)(B)(iii) 
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• 8 U.S.C. § l153(b)(5)(B)(i)-(ii) 

• 8 C.F,R. § 204,6(i)(6) 

• 8 C.F,R. § 204.6(e) 

• Matter of Ho, 22 I&N Dec. 206 (Assoc, Comm'r 1998) 

• USClS Policy Manual, Volume 6, Part G, Chapter 2, Section A(5) (citing 8 C.F.R. § 

204.6(i)(6) and Matter of lzummi, 22 I&N Dec. 169, l71 -73 (Assoc. Comm'r 1998)) 

 

B.  REQUIRED AMOUNT OF CAPITAL 
Citing applicable statutory and regulatory provisions, the USCIS has restated the 

requirement for the investor to invest $1,000,000 (or $500,000) in the new commercial 

enterprise.  The capital must be invested in a business that is principally doing business in—
and creating jobs in—a TEA.  In this section, the issue is that the amount invested 

($1,000,000 or $500,000) must be lawfully-derived and of fair market value in US dollars .  

The capital investment is subsequently defined.  Importantly, the investor must have access 

to the capital without restriction; and, the investment cannot be used to incur debt.  The 

investor must establish that the capital is at risk; and, that he/she is the legal owner of the 

invested capital.  This requirement as well is based on applicable statutory and regulatory 

provisions. 

 

DEFICIENCY:   The original submission does not establish sufficiently that the required 

capital (valued at $1,000,000 or $500,000) has or is being invested.  Likewise, the submission 

does not demonstrate adequately the source of capital, the value of the capital invested and 

the investor’s ownership of them.  USCIS has suggested that the Petitioner can satisfy this 

deficiency by providing such documentation as: 

 

• Evidence of assets purchased for the US enterprise  

• Evidence of all property transferred for use by the US enterprise  

• Evidence of monies transferred or committed to the NCE 

• Evidence of investor current net worth 

• Audited financial statements 

• Documentation of gifts to the Petitioner. 

 

STATUTORY AND REGULATORY PROVISIONS REFERENCED FOR THIS ISSUE: 

• 8 U,S.C §§ 1l53(b)(5)(A)(i), (C)(i) 

• 8 C.F,R, §§ 204.6(f)(l), (j)(2) 

• 8 U.S.C. §§ l153(b)(5)(A)(i), (B)(i), (C)(ii) 

• 8 C.F,R. §§ 204,6(1)(2), (i)(2), (i)(6) 

• 8 C.F,R. § 204.6(e) 

• Matter of Ho, 22 I&N Dec. 206 (Assoc, Comm'r 1998) 
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• Matter of Soffici, 22 I&N Dec. at 165 n.3 (interpreting 8 C.F.R § 204.6(e)) 

 

C.  Capital at Risk 
Citing applicable statutory and regulatory provisions, the USCIS states that invested capital 

must be placed at risk of loss with a chance for return on the capital. Evidence of 

investment—defined as a contribution of capital--is required in lieu of stated intent to invest.  

The capital investment cannot be made in exchange for debt. 

 

Based on Matter of Izumi, it must be demonstrated that the capital is at risk for generating 

return and has been made available to the business responsible for creating jobs.  

 

DEFICIENCY:   The original submission did not show that the capital had been made 

available to the business responsible for creating jobs.  USCIS suggested remedial action: 

 

• Organizational, transactional and offering documents 

• Any other evidence that overcomes the deficiencies.   

 

STATUTORY AND REGULATORY PROVISIONS REFERENCED FOR THIS ISSUE: 

• 8 C.F.R, § 204.6(i)(2) 

• 8 C.F,R. § 204.6(e) 

• 22 I&N Dec. at 179 

 

D.  Invested Capital was Obtained Through Lawful Means 
Citing applicable statutory and regulatory provisions, the USCIS states here that if the capital 

is illegally obtained, you cannot use it.  The path that the capital took has to be documented. 

Evidence of investment must be accompanied by validation that the capital was obtained 

lawfully.  

 

DEFICIENCY:   The path of funds for the investment capital is unclear in the original 

submission and needs to be presented with additional evidence showing that it was lawfully 

obtained.  The USCIS has suggested providing information such as the following to correct 

this deficiency: 

 

• Foreign business registration records 

• Corporate and/or personal tax returns 

• Certified copies of judgments against the Petitioner, if any 

• Evidence of any other sources of capital or encumbrances on petitioner’s assets  

• Evidence of payment of income taxes 

• Evidence of property ownership. 
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STATUTORY AND REGULATORY PROVISIONS REFERENCED FOR THIS ISSUE: 

• 8 C.F.R, § 204.6(i)(3) 

• 8 C.F.R, § 204.6(i)(3)(ii) 

• 8 C.F,R. § 204.6(e) 

• Matter of Ho, 22 I&N Dec. at 210 

• Matter of lzummi, 22 I&N Dec. at 195 

• 22 I&N Dec. at 179 

 

E.  Job Creation 
This is the most substantial part of this RFE.  Citing applicable statutory and regulatory 

provisions, the USCIS reiterates that the new commercial enterprise must create ten new 

permanent full-time positions per investor within two years.  The two-year timeline begins 

six months after the adjudication of the I-526.  The job creation can be demonstrated by 

presenting evidence of current employees or in a comprehensive business plan.  Since this 

is submitted through a regional center, the full-time positions can be created directly or 

indirectly. 

 

DEFICIENCY:  A business plan was submitted by the Petitioner but the USCIS determined 

that, besides the lack of evidence showing that the business opened at all, there was no 

evidence that any employees had been hired.  Proof that the employees have been or will be 

hired is required.  Citing Matter of Ho, the USCIS elaborates by saying that a comprehensive, 

Matter of Ho-compliant business plan demonstrating the need for 10 employees per investor 

in the next two years is also acceptable.   While the business plan references the investment 

to be made, there is no evidence provided to show that funds were actually invested.  The 

business plan does contain a hiring timeline but without any evidence that the business is or 

will be operational, the assumption cannot be made that the requisite number of employees  

can be hired.  To establish that this is an actual, viable project, the USCIS requests the 

following types of documentation: 

 

• Permits and Licenses 

• Contracts 

• Project Status Timeline Showing Milestones and Completion Date 

• Sales Projections, Reasonable, Based on Sourced Information for the Target Market 

and the Industry Arena 

• Startup Costs for the Business and the Source of Funding for Those Costs  

 
DEFICIENCY:   The path of funds for the investment capital is unclear in the original 

submission and needs to be presented with additional evidence showing that it was lawfully 

obtained.  To establish that this is an actual, viable project, the USCIS requests the following 

types of documentation: 
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• Foreign business registration records 

• Corporate and/or personal tax returns 

• Certified copies of judgments against the Petitioner, if any 

• Evidence of any other sources of capital or encumbrances on petitioner’s assets  

• Evidence of payment of income taxes 

• Evidence of property ownership 

 

STATUTORY AND REGULATORY PROVISIONS REFERENCED FOR THIS ISSUE: 

• 8 C.F.R, § 204.6(i)(4)(i) 

• 8 C.F.R, § 204.6(i)(4)(i)(B) 

• 8 C.F.R. §§ 204.6(e), (i)(4)(iii), (m)(1),(7) 

• 8 U.S.C. § l153(b)(5)(A)(ii) 

• 8 C.F.R, § 204.6(m)(3) 

• Matter of Ho, 22 I&N Dec. at 210 

• Matter of lzummi, 22 I&N Dec. at 195 

• 8 U.S.C. §§ l153(b)(5)(A)(ii), (B)(i), (C)(ii) 

 

USCIS CONCLUSION 

USCIS has determined that the record does not establish eligibility for the benefit sought Accordingly, 

USCIS has requested evidence to address the issues outlined above. Petitioner is not precluded, however, 

from submitting evidence in addition to the evidence requested by USClS that Petitioner deems relevant to 

address such issues.  Petitioner must prove by a preponderance of the evidence--in other words, that it is 

more likely than not—that Petitioner is fully qualified for the benefit sought. 

 

If Petitioner submits updated or revised documents, please note that “[a] petitioner must establish eligibility 

at the time of filing: a petition cannot be approved at a  future date after the Petitioner becomes eligible 

under a new set of facts. See Matter of Katigbak, 14 I&N Dec. 45, 49 (Comm. 1971). Therefore, a 

petitioner may not make material changes to a petition that has already been filed in an effort to make an 

apparently deficient petition conform to [USC1SJ requirements." Matter of lzummi, 22 I&N Dec, 169, 

175 (Assoc. Comm'r 1998); see also 8 C.F.R. § l03.2(b)(l). 
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